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Harnam Singh, 
J.

Sardar Badhawa Singh is ordered to surren­
der possession of the building in his occupation 
to Shri Baij Nath within three months from tô  
day.

Parties are left to bear their own costs 
throughout.

APPELLATE CIVIL 
Before Harnam Singh, J.

THE FIRST NATIONAL BANK, LTD.,—Appellant.
v.

BERI BROTHERS and others,— Respondents.
First Appeal from Order No. 8 of 1955

Arbitrator—Judicial mis-conduct—Accepting fees from 
one party without reference to the other party, whether 
amounts to judicial misconduct—Indian Arbitration Act 
(X of 1940)—Sections 14(2) and 38.

Held, that the conduct of the arbitrator in accepting 
the fees from one party without reference to the other 
before he gave the award amounted to judicial misconduct 
and the award had been rightly set aside.

First Appeal from the order of Shri Raj Inder Singh, 
Senior Sub-Judge, Ludhiana, dated the 15th November, 
1954, dismissing the application of the appellant.

Balraj Tuli, for Appellant.
Tek Chand and N. L. W adehra, for Respondents.

Judgment

Harnam Singh, J. By agreement, Exhibit 
A. 4, made on the 21st day of May, 1953, the First 
National Bank Limited, Ambala Cantonment, 
hereinafter called the Bank, Messrs. Bery Bro­
thers, Hosiery Manfacturers and Suppliers of 
Ludhiana, Shri Parshant Rai and Shri Tulsi Ram 
referred the dispute between them to the arbitra­
tion of Diwan Ram Kishan Khosla, Advocate, 
Ludhiana. That agreement provided inter alia 
that expenses of the arbitration such as stamp for 
award and its filing charges and other expenses
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including the arbitrator’s fee shall be borne by The First 
the Bank and Messrs. Bery Brothers. In the National 
agreement of reference neither the amount of fee an  ̂
of the arbitrator nor the amount to be paid by each Beri Brothers 
party was fixed. and others

On the 7th of December, 1953 the arbitrator ------- -
gave the award. In para. 11 of the award the Harnam Singh,

arbitrator said—
“Bank has spent Rs. 220 towards the stamp, 

registration and other expenses of the 
award and paid Rs. 500 as my fee. Ac­
cording to the arbitration agreement, 
the expenses of the arbitration are to be 
borne by the Bank and Messrs. Bery 
Brothers. Since the Bank has incur­
red all the expenses itself, half the ex­
penses, i.e., Rs. 360 will be paid by 
Bery /Brothers to the Bank. In case 
the said Bery Brothers do not pay the 
amount, the Bank will be entitled to 
add this amount to the decretal 
amount and realise the same in the 
manner stated above.”

On the 30th of December, 1953, the Bank ap­
plied under section 14 .of the Indian Arbitration 
Act, 1940, hereinafter called the Act, that the ar­
bitrator may be ordered to file in Court the award 
or a signed copy thereof together with all deposi­
tions and documents which may have been taken 
and proved before him. In the proceedings that 
were taken on the application of the Bank under 
section 14 of the Act respondents filed objections 
under section 30 of the Act. On the objections 
of the respondents a number of issues arose but 
in these proceedings we are concerned with 
llssue No. 5 reading—

“Is the award liable to be set aside for the 
reasons given in the objections, and
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The First if so, to what extent and against
National whom ?

Bank, Ltd.
v- Finding that the arbitrator was guilty of

Beri Brothers ju(jjcjaj misconduct in accepting rupees 500, on 
and others account of his fee> from the Bank before he gave

Harnam Singh, Ike award the Court has set aside the award leav- 
j. ing the parties to bear their own costs.

In these proceedings the question that arises 
for decision is whether the arbitrator by accept­
ing rupees 500, on account of his fee, from the 
Bank without reference to Messrs. Bery Bro­
thers was guilty of judicial misconduct.

In giving evidence the arbitrator stated in 
examination-in-chief—

“I had told that I will charge Rs. 500 as my 
fee. My fee was never fixed at Rs. 50, 
half to be paid by Basant Ram and half 
by the Bank. * * * * * I
have not shown any ‘avour to the 
Bank on acount of its paying me 
Rs. 500 as fee.”

In cross examination the arbitrator stated—
“It was probably in October, 1953 that the 

agreement was handed ever to me, that 
I had told the parties that I would not 
accept less than Rs. 500 as fee. I think 
that no one objected to that. I did not 
ask the parties to add a term about my 
fee at Rs. 500 to the agreement.”

From the agreement, Exhibit A/4, it is plain 
that the parties to the agreement signed that 
agreement on different dates. Shri Kul- 
want Rai, guardian of Parshant Rai 
and Shri Tulsi Ram signed the agreement on
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the 21st of May, 1953, while the Bank and Messrs. The First 
Bery Brothers and Shri Rajinder Kumar signed National 
the agreement on the 9th of October, 1953. ^

Shri Basant Ram R. W . 5 gave evidence that Ber̂  pothers 
the fee of the arbitrator was fixed at rupees 50. ______

In giving evidence Diwan Ram Kishan Rarnan̂  > 
Khosla maintained that the fee was
paid to him after he had given the
award. That position is hardly tenable, for in 
para 11 of the award the recovery of fee from the 
Bank is specifically mentioned. Indeed, in the 
closing part of the cross examination Diwan Ram 
Kishan Khosla stated that his fee was paid to him 
before the award was given by him though he 
could not give the date on which the fee was paid.

On the facts summarised above the Court has 
found that Diwan Ram Kishan Khosla was guilty 
of miconduct vitiating the award.

In English Reports Volume 94, Kings Bench, 
the judgment given in Shepherd and Brand (1), 
is stated in these words at page 620—

“Shepherd and Brand.

How far an award shall be set aside or. not 
by reason of the arbitrators receiving 
money for making their award.

On rule to show cause why an award should 
not be set aside, several exceptions 
were taken to it, but the Court, over­
ruled them all, excepting one, which was 
that before making the award the arbi­
trators insisted upon three guineas 
apiece to be paid them by each of the

VOL. I X 1 INDIAN LAW  REPORTS ' 4 3 1

(1) 94 E.R. 620



parties for their trouble and expenses. 
The defendant refused doing it on his 
part; upon which the plaintiff paid the 
whole money. The Court said that they 
thought it might be something dangerous 
to suffer one side only to give money to 
arbitrators ; accordingly for that reason 
the rule was made absolute.”

In the Act section 14 (2) and section 38 pres­
cribe remedies for the recovery of fees by the arbi­
trator.

Section 14 (2) provides inter alia that the 
arbitrator, at the request of any party or if so 
directed by the Court, and upon payment of the 
fee in respect of the arbitration and award shall 
cause the award or copy of it to be filed.

Section 38 lays down that if in any case an 
arbitrator recuses to deliver nis award except on 
payment of the fees demanded by him, the Court 
may, on an application in that behalf, order that 
the arbitrator shall deliver the award to the ap­
plicant on payment into Court by the applicant 
of the fees demanded, and shall after such inquiry, 
if any, as it trunks fit, further order that out of 
the money sc paid into Court there shall be paid 
to the arbitrator by way of fees such sum as the 
Court may consider reasonable.

From the scheme of the Act it. appears that 
the Act provides for two remedies and two reme­
dies only for the recovery by the arbitrator of his 
fee.
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In the present case neither the amount of fee 
of the arbitrator nor the amount to be paid by 
each party was fixed by the agreement, Exhibit 
A. 4. No resolution of the Board of Directors
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agreeing to the payment of rupees 500 to the arbi- The First 
trator was placed on the record. On these facts I gN̂ °  
find that it was not proper for the arbitrator to an ̂  
realise rupees 500 from the bank before he gave the Beri brothers 
award. and others

Harnam Singh,
In Akshoy Kumar Nandi versus S. C. Dass j.

and Co. (1), an identical point arose for decision.
In deciding the point Costello J. said at page 
365—

“* * * *, in my judgment, the prin­
ciples underlying the decision in 2 Bar­
nard 463 still hold good and it is impe­
rative that arbitrators should always 
scrupulously avoid any course of action 
which even remotely bears the comple­
xion of their having put themselves in­
to a position where it might be said 
against them that they had received a 
pecuniary inducement which might 
have had some effect on their determi­
nation of the matters submitted to their 
adjudication.”

In 2 Barnard 463 the judgment given in Shepherd 
and Brand (2) is reported.

For the reasons given above, I dismiss First 
Appeal from Order No. 8 of 1955.

Parties are left to bear their own costs in this 
Court.

..J

(1) A.I.R. 1935 Cal. 359
(2) 2 Barnard 403


